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STATEMENT OP FACTS 

The plaint ifr-appellant, Robert Staplin, hereinafter 
sometimes referred to as plaint iff-appellant, was injured in 
the course of his employment as a merchant seaman, aboard the 
3/3 Overseas Ulla, on or about .-larch 1, 1973, wnile the vessel 

1 0 

was at sea and in navigable waters. The plaintiff-appellant 
was tne vessel's Chief Pumpman. The vessel, a tanker, was 
owned and controlled by tne oefendunt-appelloe, Muriti/rae 
Overseas Corp., hereinafter sometimes referred to us the de- 
fendant-appellee. 

15 

The plaintiff-appellant inj ired his right foot (Pg. 10 - 
11). de was a permanent employee of tne vessel (Pg. ). 
de left tne vessel witn a Master's Certificate to soe^i medicul 
treatment at tne United States Public Weuitn Service, New fori< 

City (7a). de was found Wot r’it For Duty from March 21 , 

20 

1973 to May 30, 1973 (8a-9a). 


25 


30 
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STATSMFNT Or' THj! CaS£ 


Ihla matter was tried before a Jury commencing March 21, 
1974. in the court of tne honorable Richard H. Levet, J., u.S.D.C. 
Tne trial was bifurcated. The Jury found that the defendant- 
appellee, Maritime Overseas Corporation, was liable for damages 
having breached itu Warranty of Seaworthiness to the plaintiff- 
appellant. Thereafter, tne question of damages became the 
subject of the second part of the trial. 

The plaintiff-appellant testified tnat: 

(1) He was employed as a Chief Pumpman aboard 
S/S Overseas Ulla on this particular voyage from 
January 19 to March 22, 1973 (14a); 

(2) He was a permanent employee (!0a) and 
would not have had to leave tne vessel iad he not 
been injured (10a); 

(3) He left the vessel in New York City with 

a Master 's Certificate to be treated at the 
United States Public Healtn Service Marine Hos¬ 
pital (7a); ; 

(4) de was pronounced Not Fit For Duty by the 
United States Public Health Service on March 27, 

1973 (8a) 

(5) He was pronounced Fit For Duty on May 30 , 

1973, by the United States Public Health Service 



16) The cargo for the voyage was grain to 

Russia and fuel oil from husaia to the United 

States (4a). 

Staplin'a earnings for the voyage were established 
by P-2 in Evidence (15a) and showed that by defendant- 
appellee's payroll record, the plaintiff-appellant earned 
$2,125. ^8 for two months ana four days (15a). 

Tne jury returned a money verdiot for the defendant- 
appellee in two parts ( 21 a- 22 a): 


23a). 


(1) To question IB pertuining lost 

wages suffered by plaintiff-appellant. 

(2) To question 2b, pertaining to Iain 


and Suffering... 

(3) Total Verdict. 

After the Jury was polled, it was discharged 


.$1 , 200 . 

.$3»6ou. * 

(223- 


Judge Levet then reduced tne jury verdiot of 
to $1,135. rlis unilateral decision to reduce the Jury 
award was that the average earnings of the plaintiff -appellant 
for tne four years preceeding the injury was the only basis 
for determining past lost wages; and tnat same averaged 
$6,200. per year, which prorated over two montns and six days 
approximated $1,i 35 . (23a- 3 0a). i.e. the period that 

the plaintiff -appellant was Not Fit For Duty. 
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POINT 1 


Trio; TRIAL JUDGE ERRED IN OHiM-ilNG 
REMITTITUR, I. j£. RKDUJING THE 
JURY'S AWARD EOH DAMAGES TO THE 
P LA I NT I t'F - APPELLANT. 

Tae Seventh Amendment or the Unitea States Consti¬ 
tution states : 

''In suits at common law, when the value in 
controversy snaU exceed twenty collars, tne 

no g ? fc ? L . tr . ial b y J^y Shull be preserved, and 
no fact tried by a jury snail be otherwise 
re-examined in any court of the United States 
nan according to the rules of the common law.." 

The amount of a damage verdict is primarily the 
function of tne jury under tne guideline of proper instruc¬ 
tions by the court. Tne jury is tnat part of our judicial 
system which is instructed with tne determination of facts 
end tne amount of damages is a question of fact, 2 > C.j.s. 

.Damages . Sect. 196. 

Staplin '3 earning record as Chief Pumpman aboard 
3/S Overseas Ulla were put in Evidence (P-2, 31a). 

The plaintiff-appellant testified tnat wnen tne vessel, 
a tanker, carried liquid cargo, ne earned more tnan wnen It 
carried g»i„ cargo ( 10 - 12 a), because ne would nave to 
work 36 Hours to get tne cargo out (16a). 

Judge Levet charged the jury that tnere were two 
possible bases for determining the plaintiff-appellant's 
claim for lost wages: ( 1 ) The record of plaintiff-appellant's 
earnings while employed by defendant-appellee <P- 2 , 31a: 17a-18a). 
and (2) rn e defendant-appellee's submission of Staplin's 
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four year earning records (19a). 


Tne verdict indicated thutthe Jury believed thut the '< 

plaintiff-appellant was a permanent employee of defendant- 
appellee and that il he had not been Injured, he would nave 
continued to have been employed as Chief Pumpman aboard S /3 
Overseas Ulla during his period of disability. Tne Jury, 
therefore, awarded, as past lost wages, based on plaintiff- 10 

appellant's earning record aboard defendant-appellee's vessel, 
the sum of 42 , 1 + 00.00 to plaint iff -appellant, i.e., approximately 
tne money he would nave earned if nis employment had not been 
terminated because of his injury. 

There was therefore basis for a Jury tferdlot for an 1 5 

award of money damages based upon same. 

ihe rule is tnut a verdict is presumed to 
be correct (and just) until it can be shown 
with reasonable conviction that tne Jury (i) 
violated the law, or ( 2 ) gave way to passion, 
prejudice or partiality, or ( 3 ) made a mistake 
oi law or lact, or (i+) based its finding on a 
misunderstanding of law or fact, or ( 5 ) acted 20 

carelessly or perversely." Damages to Persons 
and Property , doward L. 01 ecg 7 "Pt^a 145 , j l0 ~ 

1^61, Central Book Company, Inc. 

"The question of damages being one for the 
jury, the court snould not interfere, unless 

damages are either so small or so excessive 
as to Justify the inference of gross mistake 
or undue bias." Damages to Persons and Pronertv. 
supra , Page 11+6, SFlUo.-—-‘-*■* 25 

The finality of a jury's verdict in the federal courts and 
the right of the trial Judge to interfere with same, has 
been settled by the U. S. Supreme Court in Dimick v, Soneiat. 

293, U.S. 1+74, 55 S. Ct. 296| 


30 
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'.Where the verdict returned by 

a jury is palpably and grossly inadequate 
or excessive, it should not be permitted 
to stand; but, in thtt event, both parties 
remain entitled, as they were entitled in 
the first instance, to have a Jury proper¬ 
ly determine the question of liability and 
the extent of the injury by an assessment 
of damages. Both are questions of fact..." 


POINT II 

AS A MATTER OP LAW, THERE WAS SUB¬ 
STANTIAL EVIDENOP TO SUPPORT THE 
JURY VERDICT POR LOST WAGES 

There is no question tnat tnero was substantial evi¬ 
dence presented to the jury in this case upon which to base 
its money award for lost wages to the plaintiff-appellant. 

The more fact tuut upon the same evidence, a finding could 
have been made of a different amount, does riot furnish a legal 
basis lor interference with the Jury's verdict by tne triui 
Judge. 

The jury was given a proper charge (17a-18a). 

In addition, the wage statement foi’ the voyuge (31a) was 
admitted in Evidence without objection (13a-14a). Surely, 
defendant-appellee 1 s attorney understood the nature and pur¬ 
pose of this piece of evidence. At no point during the trial 
or the oharge to the Jury was any attempt made to limit the 
evidential value of P-2. 

This verdict of $2,400.00 by the Jury should nave 
been dispositive of plaintiff-appellant's claim for lost wages: 


4 




"It is well settled that a jury's mis- 

of ^law ^ & err or a °f t03tim °^’ -iiap^renensicn 
sonw'n! ^ i ? imputation, unsound rea- 
f the f lm P r °P®r motives cannot be 

all verdict - These matters 

ail inhere in the verdict itself." 

g hl oafiQ R. I. 4 Pee. H.B. Co. v. Snath- 404 * 2d 291 (8th 
Sire. 1968). 

306 ala ° ^ntic A Gulf Stevedore i nc , ,, 
man Lines Ltd. t et al , ( 1962 ) 3 69 U.S. 3 #. 7 L Ed. 2d 79 6 , 

82 3. Ct. 78 , waere the Supreme Court stated at 36^: 

rnakeTthe 13 & Vi9W ° f the ca30 tha t 

aakes the Jury's answers to special inter- 

tnft wuv 9 ° S Si3t8nt ’ th9y m “ st bs resolved 
of t-ho 1 ° r a 3ea rch for one possible view 
of the case that will make the jury's find- 

f!^ 3 a* ncOns ^ 3 *' 0nt results in a collision w-li-h 
the Seventh Amendment." collision with 

in. court furtner indicated to the jury tout P -2 
could ba uaad In determining the quantum op damagee ( 2 0 a). 

Ihe court permitted, erroneoualy, the Introduction 
0f the P lal "^-“PP°llant.a earnlnga for four years proceed¬ 
ing the accident (20.). The average of eucn earnings are 
only evidential of future lost earnings, not past lost earnings 
j^ SPlns v. American Export Sshrandtson r.tn.. , r„.. ^ ,, 2d> 

1329 (0. A. 2d, 1971) at 1332; Conte v, Flota Meroant. a.; ’ 

277 -■> 2d 664 (C. A. 2d, I960), 
dare, there was no claim for tuHure lost wages or 
earning capacity. The plaintiff-appellant -s claims for lost 

earnings were limited exclueively to the period from March 27. 
1973, to May 1 , 1973 . 

^ granting the defendant-appellee's attorney the 








motion to reduce the 4>2,1|00.00 verdict to $ 1 , 135.00 (24a), 
Judge Levet committed reversible error. 


J0NCLU3ION 

It is respeotfully submitted that Judge Levet 
unfairly took a one-sided view of the matter of damages 
throughout the trial. Therefore, his overturning of the 
Jury verdict respecting the award for part lost earnings 
rhould be reversed, and the original total verdict reinstated, 
together with interest and costs. 


Respectfully submitted, 


On the Brief : 

denry Isaacson, lisq. 

Francis J. Dooley, JSsq. of 
the New Jersey Bar 


.IxiiWRY IBAaJoON 

attorney for Plaintiff-appellant 
30 Park Row 

New York city, New York 
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